person "by reason of the breaking away of an embankment on any part of the canals belonging to this state, or of any of the works connected therewith, and which may have been occasioned either by the act or neglect of any commissioner, superintendent or other agent of the state." 6 After such estimate and appraisal, the amount was to be "paid to the owner of the lands to which such damages have been done." 7 It is interesting to note that state liability in tort followed closely upon the construction and operation of one of the first of the great public works undertaken by the sovereign state, and that such liability was limited to the field of this enterprise. Then, too, it should be remarked that this first of general liability statutes was consciously fitted into a respondeat superior pattern, rather than into a mere waiver of immunity from suit-a precedent in draftsmanship which, if it had been observed, would have done much to lessen later difficulties which plagued the New York courts and legislature.
This situation obtained for forty years. In the meantime, thousands of private claim bills were considered by the legislature and many of them were enacted. Many of these bills dealt with claims for injuries resulting from the operation of the canals of the state but outside of the scope of the 1829 statute.
In x870,8 the legislature passed "an act to provide for the appraisal of canal claims against the State" and granted jurisdiction to the Canal Appraisers to "hear and determine all claims against the State of any and all persons and corporations for damages alleged to have been sustained by them from the canals of the State, or from their use and management, or resulting from the negligence or conduct of any officer of the State having charge thereof, or resulting or arising from any accident or thing connected with the canals," exclusive of "claims arising from damages resulting from the navigation of the canals." The principle was stated that in order to make an award, the facts proved should be of such a character as to "make out a case . . . were the same established in evidence in a court of justice against an individual or corporation.." 9 In 1874 an amendment was adopted to the New York Constitution providing that:
The Legislature shall neither audit nor allow any private claim or account against the State, but may appropriate money to pay such claims as shall have been audited and allowed according to law.
State and the State Treasurer was established with "power to hear all private claims and accounts against the State (except such as are now heard by the Canal Appraisers according to law) ... to determine on the justice and amount thereof, and to allow such sums as it shall consider should equitably be paid by the State to such claimants."'" There was no further assumption of liability in this statute.
In 188314 both the board of canal appraisers and the board of audit were abolished and a board of claims was established with jurisdiction to "hear, audit and determine all private claims against the state" subject to a definitely stated period of lifnitation, and with similar power to audit and determine counterclaims in favor of the state. It was likewise given all the jurisdiction and power then possessed by the canal appraisers. 15 In I897,16 the board of claims became a court, the commissioners became judges, and the jurisdiction and powers conferred were the same as those conferred on the board. This court continued to act until 1911, when it was abolished,: 7 and a board substituted, this time with a personnel different from that of the prior agency. Litigation with regard to the validity of the 1911 statute went to the Court of Appeals, which upheld the constitutionality of the action on the ground that the agency was a legislative tribunal existing at the will of the legislature. 18 No change was made in the 1911 statute with regard to the jurisdiction of the tribunal. In the sixth article, as revised by the Constitutional Convention in x938, it was proposed to continue the court as a constitutional court (Art. vi, §25) as proposed. See CONSV. CONvENnON 1938, Doc. No. 6 . Th sixth article was disapproved by the people, not, however, because of any opposition to this particular section,'but as an incident to rejection of the whole article which was submitted as a unit and which contained several controversial provisions, principally one with regard to a constitutional requirement for judicial review of administrative determinations. Since 1938, the Judicial Council has proposed drastic revision of the judiciary (sixth) article of the Constitution. " N. Y. Laws 1915, c. i. This statute added to the jurisdiction of the court the following provision: "It also has jurisdiction to hear and determine a private claim against the state, including the claim of an executor or administrator of a decedent who left him or her surviving a husband, wife or next of kin, for damages for a wrongful act, neglect or default, on the part of the state by which the decedent's death was caused, .... " For discussion of this change, see infra notes 49, 51.
tinued unchanged since that time, so far as the organization and structure of the agency is concerned. In 192o, at the time of the adoption of the Civil Practice Act, 20 the statutory provisions relating to the Court were separated from the general practice provisions (formerly contained in the Code of Civil Procedure 2 ' which was repealed in the new consolidation and revision) and were set up in a special practice code as the Court of Claims Act.
22
In 1929 a new section 23 was added in which the state consented to the imposition of the doctrine of respondeat superior against it, thus reversing the effect of Smith v. State, which is discussed below.
4
In 1939 a general revision of court of claims procedure and organization was accomplished by the repeal of the former Court of Claims Act, and the enactment of a new one.
2 5 In the organization of the court the principal changes accomplished were the increase of the court from three to five judges and the deletion of a section providing for additional judges by appointment of the Governor upon a certificate of necessity by the presiding judge of the court. 4 7 It will be noted from all of these statutes that jurisdiction of a stated tribunal and consent of the sovereign to suit were intermingled in one statutory provision. There were, however, various other consent statutes, which will be discussed below. No difficulty arose with this type of statute in the three principal types of cases which came before the court until igo. In canal damage cases, the waiver of immunity was broad; the liability of the state had a firm basis resting on the very foundations of sovereign consent to suit; the interests involved had long been recognized and respected. In land appropriation cases, the constitutional requirements governing eminent domain probably caused the courts to avoid technical restrictions upon the scope of state liability. Probably the very convenience of the tribunal itself, the broad language of the consent statute, and the desirability of maintenance of state credit caused the avoidance of similar limitations in contract actions. Of course, it is not the purpose of this paper to discuss elaborately the ramifications and limitations of the substantive law of state liability either in land appropriation cases (quite similar to a quasicontractual liability) or in contract, or in tort. It is, however, important to consider a phase in the history of tort liability, marked by a decision of the Court of Appeals 48 that a statute written in terms of waiver of consent did not subject the state in tort cases to the rule of respondeat superior, and concluded by an express statutory provision reveising the rule so declared. The ruling appears to have been quite unnecessary and nearly incredible when one considers the form of the statute which was being construed.
In 1915, the consent statute conferring jurisdiction on the Court of Claims read as follows:
The court of claims possesses all the powers and jurisdiction of the board of claims. It also has jurisdiction to hear and determine a private claim against the state, including a claim of an ekecutor or administrator of a decedent who left him or her surviving a husband, wife. or next of kin, for damages for a wrongful act, neglect or default, on the part of the state by which the decedent's death was caused, which shall have accrued within two years before the filing of such claim and the state hereby consents, in all such claims, to have its liability determined. ... In no case shall any liability be implied against the state, and no award shall be made on any claim against the state except upon such legal evidence as would establish liability against an individual or corporation in a court of law or equity .... 49
On April 25, 1915, claimant, Smith, who was within the park known as the State Reservation at Niagara tripped and fell over a wire string on iron posts along the edge of the path, assumed arguendo to have been put there by the negligence of officers and agents of the state. The Court of Appeals held in 192o, on an appeal from a judgment in favor of claimant, that the section quoted above was enacted not "for the purpose 'of extending or enlarging the liability of the state, but solely for the purpose of declaring the jurisdiction of the Court of Claims, before which questions of liability might be tried." The court continued:
But it is thoroughly established that by consenting to be sued, the state waives its immunity from action and nothing more. It does not thereby concede its liability in favor of the claimant or create a cause of action in his favor which did not theretofore exist. It merely gives a remedy to enforce a liability and submits itself to the jurisdiction of the court, subject to its right to interpose any lawful defense. Immunity from an action is one thing. Immunity from liability for the torts of its officers and agents is another. Immunity from such liability may be waived by some positive enactment of the legislature. This, as I read the section of the Code under consideration, the legislature has not yet done.
50
Two judges dissented. As might be expected the decision was severely criticized.
51
There were other statutes assuming, in general terms, a tort liability in specific types of cases, which antedated this decision. Reference has already been made to the canal statute.
52 Quite a similar liability had been assumed for injuries resulting from defects in highways. ". . . Is it possible that jurisdiction was meant to be conferred merely to permit the claimant to amuse himself? Is the Court of Claims a gymnasium within which claimants may exercise, or is jurisdiction conferred upon it to permit the settlement of disputed rights, assuming there may be a right if proper evidence is produced? . . ." One might inquire what the purpose of the Legislature in 1915 was in inserting the death action clause (supra note 59). It could as well be argued that this too was merely a waiver of immunity from action, and not a definite assumption of substantive liability. Perhaps, if the Smith case had been a death action, the result would have been the same, despite the specific character of the clause and its recent insertion by the Legislature. It is an interesting speculation, on the other hand, to wonder what the result would have been if the question had arisen first in a death case. Would the court have held that the definite change in 1915 was meaningless? Might the Court have said simply that the intent was clear but the attempt failed? Or would claimant-estate have been permitted to recover? Would this latter result have been considered a precedent in a personal injury or -property damage action so as to have permitted Smith to recover?
This decision might be said to have been unexpected. See LAw Ravsios CoMM'N, REPORT, RacomMENnATIONS AD SrUDIs (1936) from the activities of the state in all of its other activities, there was no general liability statute. The result was to be expected: a veritable flood of private claim bills, not in the form of specific appropriations of money to the injured person, for the Constitution prevented that, but in the form of particular grants of jurisdiction to the Court of Claims with waivers of "immunity from liability" granted in one form or another in the named case, 54 as the subject of each bill. All of the old defects of the practice were present: insufficient investigation on the part of the legislature; assumption of the judicial function by the executive in determining the merits of particular cases in considering whether to approve or disapprove the bill; uneven distribution of justice; lack of uniformity in the various assumptions of liability.
In 1929 Section i2-a of the Court of Claims Act was enacted, providing as follows :56
The state hereby waives its immunity from liability for the torts of its officers and employees and consents to have the same determined in accordance with the same rules of law as apply to an action in the supreme court against an individual or corporation, and the state hereby assumes liability for such acts, and jurisdiction is hereby conferred upon the court of claims to hear and determine all claims against the state to recover damages for injuries to property or for personal injury caused by the misfeasance or negligence of the officers of the state while acting as such officer or employee. Such claim must be submitted pursuant to the procedural provisions of the court of claims act. Nothing herein contained shall be construed so as to affect, alter or repeal any provision of the workmen's compensation law.
The waiver of immunity was thus in the broadest possible terms. In 1939 a new Court of Claims Act was enacted, repealing the former statute, and the waiver was written in its present form :57
The state hereby waives its immunity from liability and action and hereby assumes liability and consents to have the same determined in accordance with the same rules of law as applied to actions in the supreme court against individuals or corporations, provided the claimant complies with the limitations of this article.
Under these sections, the state has attempted to assume as broad a liability in tort as that imposed on individuals and private corporations. Under them, the state has been held liable for an assault by a state police sergeant in attempting to make an arrest without making a reasonably careful identification of an automobile, and without informing claimant that the arresting person was a police officer.
58 A state trooper is held to be an employee of the state within Section i2-a (present Sec-" Of course there was considerable difficulty in obtaining the enactment of claim bills. The session laws for various years will indicate a liberal or a strict point of view of various administrations with regard to them. Likewise a study will show interesting variations in the form of the bills with regard to probative requirements, defense of contributory negligence, and similar issues.
" The legislative process in New York provided no real opportunity for investigation and consideration of these bills. The Governor obviously would have to depend on the suggestion and advice of his counsel after little real opportunity for study of the merits of the individual cases. tion 8)." Likewise the state has been held for conversion,° and for interference with a contractor's work by an order to continue preliminary work, thereby causing delay."' Of course, the most extensive source of claims is negligence. of an inmate of a private correctional institution subject to state visitation, inspection and supervision. 76 The inmate, a misdemeanant, was directed without adequate instruction, to operate an ironing machine and while so engaged, was injured without her fault, through the defective operation of the machine. It was held that the negligence of those in charge of the institution, employees of the institution and not of the state, was a tort of officers and employees of the state within the meaning of section i2-a of the Court of Claims Act. The court did not assume any negligence by those who had the duty of visitation and supervision on behalf of the state; in fact it excluded this from consideration. The negligence was considered to be solely that of the employees of the institution itself. And the court conceded the function to be governmental :
The quasi-penal institution in which the claimant was confined was a governmental agency to which the State had committed in part its function to care for wayward minors.
Two judges dissented and expressed the fear that a "decision that the corporation, while exercising a governmental function, acts as agent of the State, and that the State, except for its governmental immunity, is responsible for the torts of the corporation employed by it," may carry the consequence that employees of the corporation are employees of the state itself.
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Later, an ingenious claimant sued the state to recover for a fire loss occasioned by the failure of a municipal corporation to provide sufficient fire protection, on the theory that the state delegates its governmental function to municipalities, that the failure of the city is the failure of the state and that fire protection is clearly a governmental function. The Appellate Division refused to hold that the Paige case made the state liable for the torts of municipalities. 7 9 Nor would the Court of Claims permit a claimant to recover for the inadequate inspection of elevators in private property and consequent failure to disclose the negligence of the property owner in not maintaining safe elevators. 8 0 Prior to the enactment of Section i--a the Appellate Division correctly had refused to hold the state liable for loss to depositors due to negligent mismanagement of a private bank, even assuming negligence upon the part of state banking examiners.
-
On the other hand, in a case which involved a claim against the state for the death of decedent which occurred, while he was in the military service of the state, by reason of the negligence of a fellow private and an officer, the court denied a recovery. 8 2 The first reason for this conclusion Stated by the court is that the pension To See (1936) provisions contained in the Military Law ( § §=20-224) are exclusive. The court then construed Sections 12 and i2-a of the Court of Claims Act as not including members of the militia as being officers and employees of the state and that "therefore the State has not waived its immunity for liability for their torts." The court had already stated that to hold otherwise would be "startling." It went on:
True it is that if the word "officers" is given its broad meaning, it would include every officer engaged in performing a duty placed upon him by law, including the Governor, judges, members of the Legislature and all others occupying an official position in the State. Such an interpretation of the statute would lead to an absurd conclusion. The history of the development of our form of government demonstrates that officials in performing certain functions of government cannot by their official acts create a liability against the State by their negligent performance. The language used in former section xz-a must be given a reasonable construction, consistent with our conception of governmental functions and public policy. 83 Does this language indicate the presence of a lingering judicial doubt based on the maintenance of a distinction between a limited kind of governmental as opposed to a private function of the state? Or is the court seeking to raise again the old test of discretionary as opposed to ministerial activity? Certainly we can concede that the legislature did not intend to make all negligence of state employees and officers actionable. There has been no contention made that those who are injured by the negligent mistakes of trial judges in either civil or criminal cases can recover against the state by reason of the assumption of liability in Section m-a. All that the state did was to "waive its immunity from liability for the torts of its officers and employees." And without expressly defining torts the state expressly "consented to have its liability determined in accordance with the same rules of law as apply to an action in the supreme court against an individual or a corporation." It is certainly legitimate to inquire whether specific negligence of a public officer would be actionable under such a test, and whether it therefore is a tort. Certainly judges in New York are not personally actionable for their mistakes, even if "negligent," and therefore respondeat superior does not apply. There is, however, no reason why a judge negligently driving a car on official business, should not be liable even though a judge, and why his negligence should not be imputed to the state. This court, however, conceding that, under the findings an individual or corporation might be held liable for negligence, states: "But it is not true that whenever an individual is liable for a certain act the State is liable for the same act. 
LAW AND CONTEMPORARY PROBLEMS
One who would agree thoroughly with the result in each of these cases well might deplore any language or interpretation which would lend itself to future resurrections of governmental-private, or discretionary-ministerial distinctions in the law of state liability in New York.
Another instance of continued immunity of the state despite the general principle of liability is found in the disability of felons to sue the state. 8 7 This result, however, is not compelled by any narrow conception of governmental function in the management of state prisons. Indeed the Paige case 88 held the state liable to a prisoner, a misdemeanant, where the confinement was in a private institution. With regard to prisoners sentenced to state prisons, felons under the test applied in New York, the Penal Law provides for a suspension, during the term of the sentence, of all the civil rights of the person sentenced. 9 The extension of the statutes of limitations by reason of such imprisonment is often not long'enough to permit the prisoner to sue after his releaseY 0 Unfortunately the Court of Claims has felt compelled to hold that this bar extended to a prisoner while on parole.,' These unfortunate results of the Penal Law provision are not by any means defenses solely available to the state. They are equally applicable to any alleged tort-feasor whether the tort occurs prior to or during the term of incarceration. 9 "
There are other advantageous rules of law which the state has available to it by reason of its sovereign position. Notable among them is the well-established holding that the state is liable for certain consequential damages arising out of public improvements only if property of the claimant is actually taken by eminent domain. For example, the state is not liable for consequential damages caused to owners of property by change of grade of public highways, relocation of streets or bridges, or destruction of ingress or egress. 9 3 On the other hand, the state is liable for such damage if it is an incident to a claim made for the direct appropriation of property, as an item of valuation of property taken. 94 Despite Section ia-a with its general assumption of liability, certain limited liability statutes dealing with specific situations remain on the books. Under the oldest of all of the respondeat superior statutes, a section re-enacted in 1939 liability of the state does not extend to claims arising from damages resulting from the navigation of canals. 95 This exception from liability is one which goes back to the beginning of state liability in New York.
The most troublesome of all such conflicts between special liability provisions and the general statutes is caused by Section 58 of the Highway Law. 96 Long before Section 12-a was enacted, the state, under certain circumstances of supervision, had assumed liability for defects in the highways during certain months in the year. There was absolute immunity during the excepted months. When Section i2-a was enacted the Highway Law provision remained. With the two statutes in force, if the injury resulted from a highway "defect," the state is liable only between May I and November 15, but if the injury resulted from negligence of an officer or employee of the state the liability continues throughout the year." The result of this situation has been a multitude of cases attempting to distinguish between situations as defects or as personal negligence, a distinction most unworkable in actual practice. Of course the state in limiting liability for "defects" sought to prevent liability for failure to remove snow and ice from the roads, but if there is to be liability for that situation at all, it is certainly because of the occurrence of personal negligence rather than because of the existence of a defect in the highway, and the liability of the state for snow and ice would thus arise under Section 12-a. 98 The situation has been criticized both on practical and on logical grounds. 9 9 Legislation has been proposed to correct the difficulty, but has failed of enactment. 10 0 Finally in 1939 a case was decided 0 See N. Y. Canal Law, §2o: "provided that the provisions of this section shall not extend to claims arising from damages resulting from the navigation of canals, and further provided that the provisions herein relating to damages resulting from navigation of the canals shall control notwithstanding any contrary or inconsistent provisions of any other law, general or special." See notes 8, 9 supra. Misc. 464 ., 1935) . In the Fernbach case, the injury resulted from the car being, thrown into a ditch by reason of the presence of a narrow ridge of dirt being left in the highway during repair broadening out gradually to prevent straddling. Held, governed by Court of Claims Act, §12-a, negligence of officers and employees. In the Killoran case the injury resulted from skidding on an asphalt patch negligently left unattended by the highway department for three years. Held, governed by Highway Law, §176 (now §58), defect in highway. These cases are presented only as illustrations; many more have occasioned difficulty. See Note (193) In an opinion not too helpful in predicting future developments that court held 0 , that the Court of Claims had found as a fact that the accident had occurred as a result of the negligence of state employees, that these findings had not been disturbed, and that therefore the findings must be taken as affirmed. Under this reasoning it sustained an award to claimant. Thus if the court finds that the "defect" is the result of negligence of a state officer or employee it is actionable under the Court of Claims Act provision. Of course it would have been much more satisfactory if the court had wiped out entirely the distinction between a defect in the highway due to negligence and other types of negligence which result in injuries to persons or property on the highways of the state, at least in so far as time limitations on waiver of immunity are concerned. Any argument based on legislative intent or on implied repeals is admittedly difficult to sustain. Yet concededly the state is not an insurer of the safety of its highways, and it is most difficult to imagine any "defect" which is not the result of personal negligence and for which the state has not assumed liability when it consents to the application of respondeat superior against itself.
PROCEDURE IN THE COURT OF CLAIMS
Under the statute regulating the jurisdiction and practice in the Court of Claims which was repealed in 1939 at the time of the enactment of the present Court of Claims Act,' 06 it had become well settled that several of the procedural provisions were actually jurisdictional, in the sense that consent to suit had not been given unless there was absolute compliance on the part of the claimant. 1 ' 0 7 For instance, it was required that claimant file his claim both with the clerk of the court and with the attorney general.' 08 The rules of the court required a claimant to file several additional copies with the clerk, 10 9 and the practice was for the clerk to transmit Dept., 1938) . In this case, the particular "defect" was a "fat spot," on the highway, i.e., an excessive amount of bituminous material very smooth and slippery when wet. This would have been considered a "defect" rather than personal negligence under previous holdings. See Killoran v (1917): "When, therefore, the legislature in granting permission to prosecute an action against the state required notice of intention to be filed, that condition must be complied with in order to subject the state to an action ... the present judgment cannot be allowed to stand without ignoring the conditions which the legislature has seen fit to impose in permitting actions to be maintained against the state." See also Gates v. State, 128 N. Y. 221, 28 N. E. 373 (189i) . copies to the attorney general. Failure of the claimant himself to file with the attorney general a notice of intention to file a claim, although he had filed it with the clerk and had filed his claim with both officers, was a jurisdictional defect which no one except the legislature itself could waive. 1 1° Likewise it was necessary for the claimant to include an allegation as to whether or not the claim was assigned, to enable the court to determine the availability of possible counterclaims, as well as an allegation as to whether the claim had been submitted to any other tribunal for audit or determination, because the jurisdiction of the court was specifically limited and defined in such instances."' The jurisdictional (i.e., consent to suit) provisions were merged with the practice provisions, and it would be safe to say that any practice requirement specifically made applicable to the claimant was jurisdictional in the sense that there was no consent to suit in the event that it was not obeyed. To a limited extent the present act maintains this rule. It specifically limits its waiver of immunity from liability and action by a proviso that the claimant must comply with the provisions of this article." 2 The word "article" is however helpful, for it is the second article of the act with reference to jurisdiction of the court which is meant. The practice provisions have been set up as a separate third article of the statute and presumably are not therefore jurisdictional limitations. The statutes of limitations are specifically jurisdictional.'" A death claim must be filed within ninety days from the appointment of an executor or administrator of decedent. A claim for injury to person or property must be filed within ninety days from the accrual of the claim. In lieu of filing a claim within ninety days in both of these instances, a notice of intention to sue may be filed within ninety days, and the claim itself filed within two years of the death of the decedent or the accrual of the claim in a personal injury or property damage case." 4 In the event of failure so to file a claim or notice of intention within ninety days, liberal powers to excuse the error are given to the court in its discretion, upon application, before the expiration of the two-year period as stated above." 35 In.the case of disabilities, the claim may be presented within two years after the removal of the disability." No judgment may be awarded on a claim which, as between citizens of the state, would be barred by lapse of time. 1 17 Claims or notices of intention must still be filed with the clerk and with the attorney general, except that the court may excuse the failure to file with the attorney general if the clerk of the court shall have delivered a copy within the time required. and place where the claim arose, the nature thereof, and the items of damage or injuries claimed to have been sustained, as well as the total sum claimed. 1 1 9 The notice of intention, however, need not contain the itemization or the total amount demanded 1 2 0 The rules of the court require the claimant to state whether or not the claim has been assigned and if so the name and address of all persons interested and the nature and extent of such interest. 121 The date of filing of a notice of intention must be pleaded, and if the action is brought under a special statute, the statute must be pleaded. The state may have an examination of the claimant before trial on a simple five days' notice on any facts involved in any type of claim.' 8 7 The claimant may get an order from the court for the examination of any state officer or employee or witnesses with regard to certain facts with somewhat the same limitations as the Civil Practice Act makes in ordinary civil actions with regard to examinations before trial of adverse parties or witnesses.' 38 Trial is had without a jury before one judge and judgment is rendered by one judge unless the presiding judge orders a three-man court, in which event concurrence of two judges is necessary for decision. 139 Intermediate motions and applications are heard by one judge. 140 Briefs and requests for findings of fact and conclusions of law may be submitted, and usually are, and exhibits are retained by the parties after trial until demanded by the clerk.' 4 ' The trial results in a decision by the court, on which a judgment is entered.' 42 After the entry of a judgment in favor of claimant, the Comptroller of the state, upon consent of the Attorney General, may pay such part of the judgment as is not the subject of an appeal by the state, or upon order of the Appellate Division may be compelled to do so. 143 No judgment may be paid without a certified copy thereof being filed with the comptroller, together with a certificate of no appeal from the Attorney General, and a release and waiver of attorney's lien by the attorney for the claimant.' 44 The legislature annually appropriates a lump sum amount for the payment of Court of Claims judgments. 1 45 Appeals from judgments of the Court of Claims are taken to the Appellate Division, Third Department, of the Supreme Court except that claims which arose in the Fourth Department are taken to the Appellate Division for that Department. 14 6 Under the provisions which govern the jurisdiction of the Court of Appeals, appeals may be taken ultimately to that court. 147 No costs or disbursements are allowed in the Court of Claims except that an allowance for searches and abstracts must be allowed in land appropriation cases.' 48 Except in the case of canal claims there are no provisions permitting the state to settle claims made against it. In canal claims the superintendent of public works with the consent of the state may make settlement of claims where the amount thereof does not exceed five hundred dollars.'
49 In other cases a specific provision against implying liability prevents actual settlements.' 50 There are, however, two specific practices which are analogous to settlements. Where a compromise is actually agreeable to both parties, the court often hears the proof of claimant, and the state offers no proof, the assistant attorney general in charge informing the court that an award of a specified sum is not objectionable. There is also a specific rule permitting the submission of a case to the court on an agreed statement of facts.'' The expense of a trial in the court often makes it difficult in minor cases for a claimant to present his facts, especially in view of the fact that no costs may be allowed.' 2 It would be well if the legislature were to permit the settlement of small cases generally as it has already done in the case of canal claims.
(a) In general
The principal offices concerned in the administration of tort liability in New York are those of the court itself, of the Attorney General, of the Department of Public Works, and of the Department of Audit and Control.
The organization of the Court of Claims itself has already been discussed15 3
In the office of the Attorney General, a bureau of claims has been organized consisting of two divisions, litigation and investigation. An assistant attorney general is in charge. He supervises sixteen assistant attorneys general, of whom twelve are situated in Albany, three in New York City and one at Rochester. In the division of investigation and appraisal there is a supervising claims investigator who reports to the assistant attorney general in charge of the bureau. This official is assisted by nine claims invesigators, of whom seven are in Albany, one in New York City, and one in Buffalo. Ten stenographers and clerks are assigned to the bureau, the total budgetary expense being, for 1941, $148,970 for personal service and $41,250 for maintenance and operation, the latter item including funds for printing, equipment and supplies, travel, communication and fees for experts and other witnesses." 4 In the Department of Public Works, which has the power to agree on value with the land owner prior to filing a claim in appropriation cases when land is taken for grade crossing eliminations, canal improvements or flood prevention, and which also has the duty of preparing the factual defense in contract and tort cases with the staff of the Attorney General, there is also a division which devotes itself to Court of Claims practice. In land appropriation cases there is an associate land and claim adjuster who is assisted by four men who devote their entire time to investigation and appraisal in this type of case. Then there is a principal claims engineer who is assisted by three engineers permanently assigned to his office, who prepares the defense from an engineering point of view in contract cases, and who provide the office of the attorney general with the initial statement of facts in tort cases. Both in contract and in tort cases this office furnishes the Attorney General with such factual and expert witnesses as may be required. Obviously in many tort cases these witnesses and experts must come from other state departments who are involved in a particular claim in litigation. 155 The Department of Audit and Control is concerned with the payment of judgments of the court. Judgments on account of damages caused by the canals are handled by one person employed in the canal bureau. Judgments for appropriations of land are handled by the land division of the audit bureau. Judgments for damages from grade crossing eliminations are handled by the highway division of the audit bureau. Both of these divisions have of course many other functions and duties. All other judgments of the court, for contract or tort, are handled by one person in When a claim or notice of intention to file a claim is filed, it is first referred to the Assistant Attorney General in charge of the Bureau of Claims. He refers it to the Supervising Claims Investigator, who causes an investigation to be made, consults with the department of government concerned, interviews witnesses, obtains experts, photographs, maps, etc., and prepares a report. Due to the great number of claims which involves matters under the control of the Department of Public Works (e.g., highways, canals, public buildings, etc.) the services of the principal claims engineer in that office are much in demand, and the specialization which obtains in that department is essential. Upon rendition of a report, the assistant attorney general in charge assigns the claim when filed to an assistant, who prepares the case for trial.
Canal cases up to $5oo may be settled by the Department of Public Works without filing of a claim. 157 There is no comparable provision in other types of cases. As liability against the state may not be implied, settlements in other types of cases are possible only after filing of a claim, by the state's presenting no evidence when the claim is reached for trial, and by a statement at that time that no objection is made to an award in a stated amount.
5s (c) Litigation
Litigation is conducted before a court composed of either one or three judgesS59 A deputy clerk of the court acts as court stenographer. The assistant attorney general who has been assigned to the case by the assistant in charge of the bureau of claims tries the case. He is assisted by the investigator from his own department and usually by the principal claims engineer from the Department of Public Works. Witnesses from other state departments or from outside the state government have been obtained and are present. Sometimes assistance during the trial is rendered by other state officers and employees.
(d) Payment of Awards
There is no way possible to estimate the amount of awards of the Court of Claims during a prospective fiscal year. Hence the budget bill of the state carries a lump sum appropriation annually for judgments of the Court of Claims.
16 0 Invariably the amount of the judgments have exceeded the appropriation. When the amount appropriated is exhausted, the Comptroller purchases the judgment, thus paying the claimant, as an investment for the sinking funds of the state pursuant to law, and when a new appropriation is available, these sinking funds are reimbursed with interest as allowed by law when computing interest for the payment of judgments. This procedure meets effectively the problem of enforceability of a judgment against the state, since payment by this method may be compelled by the claimant, whereas no remedy could be made available to a judgment creditor to compel an appropriation.' 0 2
CONCLUSIONS
Certain conclusions may be drawn from the history of state liability in New York. 16 3 Some are obviously mere personal opinion, but some have a very definite foundation in the development of the law.
i. The "honesty of sovereignties" will not result in the bankruptcy of sovereignties. The amount of awards of the Court of Claims in New York does not exceed even one percent of the state budget. These total awards are inclusive of obligations which the state must constitutionally pay to support its exercise of the power of eminent domain, of obligations in contract which every state must meet in order to maintain its credit, as well as of awards in tort. It may be assumed that the awards in tort claims are not a large percentage of the total awards.
2. The system of making awards by specific legislative enactment, as is done in Congress, or of conferring jurisdiction in specific cases on a court or board of claims as was done in New York prior to 1929, is undesirable and ineffective.
3. Jurisdiction over suits against the state should be conferred on a special state tribunal, (a) because of the specialized knowledge it will acquire in contract and land appropriation cases (b) becauseit does not subject the state as a defendant to the prejudiccs -f particular localities (c) because it insures a uniform point of view on unliquidated damage cases arising throughout the state.
4. This tribunal should be a court, rather than an administrative agency, with judicial powers, a court of record, of equal dignity with the major court of original jurisdiction in private law cases in the state.
5. The court so created should have a constitutional, rather than a legislative, status. ... No attempt has been made here to make suggestions with regard to the improvements in the practice of the Court of Claims, in so far as the problem seems to be local. For instance, it might be suggested that the Judicial Council require a breakdown in the statistics which are filed by the clerk in order to make possible further study, similar to that reported in David and Feldmeier, THE ADMINimSRA--noN oF TORT L~w Lrry IN Los ANOELES (Committee on Public Administration, Social Science Research Council, 1939). Likewise, it might be suggested that some procedure be adopted for the determination of adverse claims, supra notes 35-36. In some instances, too, a removal proceeding from the Court of Claims to the Supreme Court might be considered where suit is br6ught for personal negligence against the tort-feasor and also suit against the state, respondeat superior.
... For recent developments in New York, see supra note x8.
6. The tenure of office and salary of its judges should be equal to those of the major court of original jurisdiction in private law cases in the state.
7. In assuming liability, care must be taken to enact a statute which will both waive immunity from suit, and in addition assume a substantive liability identical with that of individuals and corporations. 8. A means should be found to enable the state to settle, below a specified figure, claims made against it, upon which liability may be conceded.
9. Care should be taken to avoid making rules of procedure in the tribunal limitations upon the consent to suit, thus resulting in undue restrictions upon jurisdiction.
io. Obviously statutes of limitations and notice provisions will be strict. The tribunal should be given discretionary powers within limits to excuse prompt filing of claims if floods of special claims statutes are to be avoided.
ii. When the system of state liability is set up and is found satisfactory, constitutional limitations upon the power of the legislature to pass claim bills should be enacted, and a constitutional assumption of liability should be made. 
2.
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